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INTRODUCTION 

1. It is undisputed that the meaning of any of the Energy Charter Treaty (“ECT”) provisions 

should be ascertained in accordance with the generally accepted principles and rules of treaty 

interpretation.  This third note in the Series of Notes on the Energy Charter Treaty aims to shed 

some light on the generally accepted principles and rules of treaty interpretation.  These rules 

and principles are essential to the subsequent notes in this Series, in many of which provisions 

of the ECT will be subject to detailed examinations and interpretation. 

2. In his seminal work on the subject of treaties, Lord McNair described the duty of the 

interpreter of a treaty “[...] as the duty of giving effect to the expressed intention of the parties, 

that is, their intention as expressed in the words used by them in the light of the surrounding 

circumstances.”1  Oppenheim observes further that: 

“The purpose of interpreting a treaty is to establish the meaning of the text which the parties 

must be taken to have intended it to bear in relation to the circumstances with reference to 

which the question of interpretation has arisen.”2 

                                            
1 Lord McNair, The Law of Treaties, 1961, p. 365 (footnote omitted and emphasis in the original). 
2 Oppenheim’s International Law, (edited by Sir Robert Jennings and Sir Arthur Watts), 9th edition, 1996, p. 1267. 
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3. The specific methodology, which an interpreter of a treaty is under duty to follow is codified in 

Articles 31-33 of the 1969 Vienna Convention on the Law of Treaties (“VCLT”).  Due to the central 

importance of these articles to many of the issues examined in the forthcoming notes in the 

Series, and for ease of reference, it is appropriate to reproduce them below. 

ARTICLE 31 
General rule of interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to 
the text, including its preamble and annexes: 

a. any agreement relating to the treaty which was made between all the parties in 
connexion with the conclusion of the treaty; 

b. any instrument which was made by one or more parties in connection with the 
conclusion of the treaty and accepted by the other parties as an instrument 
related to the treaty. 

3. There shall be taken into account, together with the context: 
a. any subsequent agreement between the parties regarding the interpretation of 

the treaty or the application of its provisions; 
b. any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation; 
c. any relevant rules of international law applicable in the relations between the 

parties. 
4. A special meaning shall be given to a term if it is established that the parties so intended. 

ARTICLE 32 
Supplementary means of interpretation 

Recourse may be had to supplementary means of interpretation, including the preparatory work 
of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting 
from the application of article 31, or to determine the meaning when the interpretation 
according to article 31: 

(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or unreasonable. 

ARTICLE 33 
Interpretation of treaties authenticated in two or more languages 

1. When a treaty has been authenticated in two or more languages, the text is equally 
authoritative in each language, unless the treaty provides or the parties agree that, in case 
of divergence, a particular text shall prevail. 

2. A version of the treaty in a language other than one of those in which the text was 
authenticated shall be considered an authentic text only if the treaty so provides or the 
parties so agree. 

3. The terms of the treaty are presumed to have the same meaning in each authentic text. 
4. Except where a particular text prevails in accordance with paragraph 1, when a comparison 

of the authentic texts discloses a difference of meaning which the application of articles 31 
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and 32 does not remove, the meaning which best reconciles the texts, having regard to the 
object and purpose of the treaty, shall be adopted. 

THE GENERAL RULE AND MEANS OF INTERPRETATION 
The General Rule 

4. Article 31(1) VCLT provides the foundation of the applicable method of interpretation: good 

faith, the ordinary meaning of terms, the context, and the object and purpose of the treaty.  

Accordingly, ascertaining the common intention of the parties to the ECT in their choice of 

certain terms must be undertaken according to the general rule set out in Article 31(1) of the 

VCLT.3 

The methodology of interpretation set out in the chapeau of Article 31 of the VCLT is embodied 
in one single rule, as is clear from the title of that Article.  Describing this method of 
interpretation according to Article 31, Anthony Aust observes: Article 31 is entitled ‘General rule of 
interpretation’.  The singular noun emphasises that the article contains only one rule, that set 
out in paragraph 1.  One must consider each of its three main elements − the text, its context and 
the object and purpose of the treaty.4 

5. Paragraph 2 of Article 31 of the VCLT enumerates the kind of evidence that may be resorted to 

in order to establish the context of the treaty. 

6. Therefore, a good faith interpretation is to be made of the ordinary meaning of that part of the 

text in dispute, unless “it is established” that the parties intended to give a term a “special 

meaning” which would not ordinarily be associated with word or terms used (see Article 31(4) 

above). 

Supplementary Means 

7. In contrast to the single rule methodology of Article 31, the language of Article 32 is of a 

contingent nature.  In the process of interpretation it permits recourse to “supplementary 

means of interpretation, including the preparatory work of the treaty [the travaux préparatoires] 

and the circumstances of its conclusion.” 

                                            
3 This was confirmed in a Statement read by the Chairman at the ECT’s Adoption Session on 17 December 1994.  The Chairman 
noted “that the representative of Norway supported” by other representatives have declared that “[t]he Treaty [ECT] shall be 
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose.” For the full Statement of the Chairman, please see Annex 1, Annex I to CONF 115, dated 6 January 
1995. 

4 Anthony Aust, Modern Treaty Law and Practice, second ed., 2007, p. 234.  Emphasis added. 
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8. This permissive recourse is exercised only where the application of the general rule set out in 

Article 31 “[l]eaves the meaning ambiguous or obscure” or “[l]eads to a result which is 

manifestly absurd or unreasonable” or “to confirm the meaning resulting from the application 

of Article 31.” 

INTERPRETATION OF TREATIES AUTHENTICATED IN TWO OR MORE LANGUAGES 

9. According to its Article 50, the texts of the ECT have been signed in six languages, including 

English and Russian, with each text being “equally authentic”. 

10. Paragraphs 1, 3 and 4 of Article 33 of the VCLT outline the applicable methodology when issues 

of interpretation arise with respect to provisions of a treaty “authenticated in two or more 

languages.”  Accordingly, the starting point is that “the text is equally authoritative in each 

language”; secondly, there is a presumption that “the terms of the treaty ... have the same 

meaning in each text”; thirdly, “when a comparison of the authentic texts discloses a difference 

of meaning which the application of Articles 31 and 32 does not remove, the meaning which 

best reconciles the text, having regard to the object and purpose of the treaty, shall be adopted.” 

11. In a long passage, the International Law Commission commented on the mechanism set forth 

in Article 33, which, due to its direct relevance, is quoted in full: 

[t]he existence of more than one authentic text clearly introduces a new element — comparison 
of the texts — into the interpretation of the treaty. But it does not involve a different system of 
interpretation. Plurilingual in expression, the treaty remains a single treaty with a single set of 
terms the interpretation of which is governed by the rules set out in articles 27 and 28 [now 
Articles 31 and 32]. The unity of the treaty and of each of its terms is of fundamental importance 
in the interpretation of plurilingual treaties and it is safeguarded by combining with the 
principle of the equal authority of authentic texts the presumption that the terms are intended 
to have the same meaning in each text. This presumption requires that every effort should be 
made to find a common meaning for the texts before preferring one to another. A term of the 
treaty may be ambiguous or obscure because it is so in all the authentic texts, or because it is so 
in one text only but it is not certain whether there is a difference between the texts, or because 
on their face the authentic texts seem not to have exactly the same meaning. But whether the 
ambiguity or obscurity is found in all the texts or arises from the plurilingual form of the treaty, 
the first rule for the interpreter is to look for the meaning intended by the parties to be attached 
to the term by applying the standard rules for the interpretation of treaties. The plurilingual 
form of the treaty does not justify the interpreter in simply preferring one text to another and 
discarding the normal means of resolving an ambiguity or obscurity on the basis of the objects 
and purposes of the treaty, travaux préparatoires, the surrounding circumstances, subsequent 
practice, etc. On the contrary, the equality of the texts means that every reasonable effort should 
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first be made to reconcile the texts and to ascertain the intention of the parties by recourse to 
the normal means of interpretation.5 

12. Anthony Aust elaborates further: 

If there are two or more authentic texts the normal rules of interpretation in Articles 31 and 32 
[of VCLT] still remain the starting point.  Although discrepancies between different language 
texts can complicate interpretation, when the meaning is ambiguous or obscure in one text it may be 
clearer in another, and so there may be no need to attempt to reconcile them.  Paragraph 3 reflects this 
approach: the terms of a treaty are presumed to have the same meaning in each authentic text.6 

13. Finally, it is suggested here that an interpreter of the ECT provisions would be well advised to 

keep in mind the following dictum of the International Tribunal for the Law of the Sea: 

[…] [T]he application of international law rules on interpretation of treaties to identical or 
similar provisions of different treaties may not yield the same results, having regard to, inter 
alia, differences in the respective contexts, objects and purposes, subsequent practice of parties 
and travaux préparatoires”.7 

 
 
 
 
 
 
 
 
Notice and Disclaimer 

• No part of this note may be reproduced without prior permission of MENA Chambers. 
• Even though every effort has been made to ensure the accuracy of the contents of this note, MENA Chambers does not 

assume any responsibility for any actual or perceived inaccuracies. 

  

                                            
5 Draft Articles on the Law of Treaties with commentaries, Yearbook of the International Law Commission, 1966, vol. II, paragraph (7), 
p. 225. 
6Anthony Aust, Modern Treaty Law and Practice, second ed., 2007, p. 254, footnote omitted and emphasis added. 
7 The MOX Plant Case (Ireland v. United Kingdom), Request for Provisional Measures, Order of 03 December 2001, paragraph 51, 
International Tribunal for the Law of the Sea, Year 2001. 
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